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the logic of which is difficult to follow. It is quite clear that the renvoi 
is not yet a fixed part of English law. 1 * 

The learned referee summed up his decision in the following words : 

"On account of its inconsistency with common-law theories of the 
conflict of laws, its fundamental unsoundness and the chaos which 
would result from its application to the conflicts arising between the 
laws of the states of this country, it is my opinion that the 'renvoi' 
has no place in our jurisprudence." 

As the above views are in perfect accord with those expressed by 
the writer in the articles above referred to, further elaboration of the 
same in this place appears unnecessary. Just one word in concluding. 
From the standpoint of the modern Italian school, according to which 
law has pre-eminently a personal character, there may exist some 
justification why the ultimate authority to select the rule of law that 
is to decide the case should be vested in the national law, instead of in 
the law of the forum, even though such law be that of a foreign 
country. 16 But it would seem to be obvious that under the common 
law of England and the United States such authority vests absolutely 
and finally in the law of the state in which the court to which the 
question is presented sits. 1 " 

E. G. L. 



SERVITUDES APPURTENANT OR IN GROSS 

In a New York case 1 the owner of a certain tract of land had 
alienated a portion thereof to the predecessors in title of the plaintiff, 
the deed of conveyance containing the following reservation: 

"They also reserve to said Ensign, and he is to have, himself and 
his heirs and assigns, all the waste or rubbish stone which may be got 
at any time in working any part of the quarries on said premises, and 
the right to remove the same at pleasure." 

A few years later the grantor conveyed the remainder of the farm to 
a certain grantee through whom the defendant claimed title. There 
was evidence that the successors in title of the latter conveyance occa- 
sionally gathered waste slate from the premises of the first grant. 
After the grantor's death his heirs made a conveyance of whatever 
interest they had in the reservation, which, through successive con- 
veyances, also came to the defendant. There was evidence of non- 

" (1909) 10 Col. L. Rev. 332-344. 

"Fiore (1901) 28 Clunet, 424-442, 681-704; (1009) 10 Col. L. Rev. 200. 

M Subject, of course, in this country to the limitations imposed by the Con- 
stitution of the United States. 

1 Mathews Slate Co. of New York, Inc. v. Advance Industrial Supply Co. 
(1918) 185 App. Div. 74, 172 N. Y. Supp. 830. 
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user accompanied by other circumstances showing an intention to 
abandon by the grantor and his heirs. The court held, two judges 
dissenting, that the interest reserved was a profit a prendre and not an 
easement ; that it was in gross and not appurtenant to the land retained, 
and that therefore there was an abandonment by the grantor and his 
heirs. 

The decision whether the interest reserved was a profit a prendre or 
an easement had an important bearing on the construction of the 
language used in the deed. It has been held that an easement may 
be in gross, but as such it is by the weight of authority neither assign- 
able nor inheritable. 2 Hence if the interest was an easement in gross 
it ceased on the death of the person to whom it was originally reserved. 
If, however, it was an easement at all the fact that the grantor reserved 
it to "himself, his heirs and assigns" would at least strongly indicate 
that it was intended to be appurtenant. 8 On the other hand a profit a 
prendre, whether appurtenant or in gross, is both assignable and inherit- 
able, 4 and the reservation to heirs and assigns would then be without 
significance. 

"In the first place, an easement is a privilege." 5 In order that an 
easement be appurtenant to land, it is necessary that there be two 
distinct parcels of land, each having distinct owners. To both of these 
parcels of land the easement relates. An easement further involves 
a right in a given person, as the owner or occupant of a certain piece of 
land against another given person, as the owner or occupant of 
another piece of land. 6 Assuming then the existence of certain oper- 

2 Jones, Easements (1898) 30; Ackroyd v. Smith (1850, C P.) 10 C. B. 164; 
Boatman v. Lasley (1873) 23 Ohio St. 614; Hall v. Armstrong (1885) 53 Conn. 
554, 556, 4 Atl. 113; Chase v. Cram (1916) 39 R- I- 83, 97 Atl. 481, L. R. A. 
1918F 444, 447, note. "In some states, however, an easement in gross may be 
created by grant so as to be assignable or inheritable as when the language of 
the grant shows unmistakeably that the intention is that the right shall be enjoyed 
by the grantee, his heirs and assigns." Jones, op. cit., 31 ; Goodrich v. Burbank 
(1866, Mass.) 12 Allen, 459. See note 3, infra. For a statement of the English 
law to the effect that an easement, properly speaking, is never in gross see 
Goddard, Law of Easements (7th ed. 1910) 9; Holland, Jurisprudence (12th 
ed. 1900) 226. 

'Pierce v. Keator (1877) 70 N. Y. 419. This argument would lose its force in 
those jurisdictions holding an easement in gross to be assignable. There are 
New York decisions holding such an easement assignable. Mayor, etc. of 
N. Y. v. Law (1891) 125 N. Y. 380, 392, 26 N. E. 471, followed in Re Anthony 
Ave. (1905, App. Div.) 95 N. Y. Supp. 77. Contra, Post v. Pearsall (1839, 
N. Y.) 22 Wend. 425, 432, 433, and the principal case which does not cite the 
opposing authorities. 

' Tinicum Fishing Co. v. Carter (1869) 61 Pa. St. 21 ; Washburn, Easements 
end Servitudes (4th ed. 1885) 13 ; Boatman v. Lasley, supra. 

5 Goddard, op. cit., 5. 

" 2 Austin, Jurisprudence (5th ed. 191 1) 816. "The land which is burdened with 
such a servitude is called the servient land or tenement ; that which has the benefit 
of it is called the dominant land or tenement. The servitude runs with each of 
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ative facts including two distinct parcels of land adjoining each other, 
these parcels having distinct owners, these owners having the power 
of contracting, an agreement between these owners that A is to have 
the privilege of crossing from his land over the land of B, etc., the 
result is an aggregate of jural relations (rights, privileges, powers 
and immunities). A has the privilege of crossing B's land; B, not 
having the power ot revocation, is under a disability, and A has a 
corresponding immunity. 7 

Easements and profits a prendre, when appurtenant, have this char- 
acteristic in common that both the benefit and the burden attach to 
land and pass to the owners or occupants of each respective piece of 
land for the time being, and from each owner or occupant immediately 
preceding. With either easement or profit a prendre, B, the owner 
of the "servient" piece, has certain rights, privileges, powers, and im- 
munities as to that piece. Among these he has rights against X, Y and 
others that they shall not come on his land. These parties are in turn 
under correlative duties to remain off. But A has a privilege to come 
on B's land and B has no-right that he shall not ; A has a right that B 
shall not interfere, and B has the correlative duty. B's land is not, 
therefore, (under the ordinary conception of ownership) solely his. 8 

A profit a prendre, thus, when appurtenant, involves, as does also an 
easement, the privilege in A to enter B's land. But with a profit a 
prendre the operative facts and resulting legal relations are somewhat 
different. 9 The privilege is to take portions of the corpus of the land 
of B to be used upon and for the benefit of the land of A, and hence 
is accompanied by a power in A to create in himself important rights, 
etc., in and to the object severed from B's land. 10 In the main case 



the tenements into the hands of successive owners and occupiers. Both the 
benefit and the burden are concurrent with the ownership of the lands concerned." 
Salmond, Jurisprudence (4th ed. 1913) 401. 

7 See Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial 
Reasoning (1913) 23 Yale Law Journal, 16. 

8 "For the same reason, a right of servitude is styled by Mr. Bentham a 
'fractional right' ; that is to say a definite right of user which resides in him or 
them who bear the dominion of the subject." 2 Austin, op. cit., 804. Compare 
the following from Holmes, The Common Law (1881) 385: "We must take it 
that easements have become an incident of land by an unconscious and un- 
reasoned assumption that a piece of land can have rights. It need not be said 
that this is absurd, although the rules of law which are based upon it are not so." 

' "An easement is a right to do something on, in, or in respect of the servient 
land, or to prevent the owner of the land from doing something on, in, or in 
respect to his own land. A profit a prendre is the right to take something from 
the servient land. This is a cardinal'distinction. There cannot be an easement 
to take something from the servient land." Markby, Elements of Law (Sth ed. 
1896) 210. 

10 Bailey v. Stephens (1862) 10 C. B. (N. S.) 91; Hall v. Lawrence (1852) 
2 R. I. 218. B, the "servient" owner, has rights, privileges, powers and im- 
munities in rem with reference to his land. Rights that X, Y and others, ex- 
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the privilege was to gather "waste or rubbish stone" from the land 
conveyed, with power in Ensign to acquire ownership of the stone by 
gathering it. It would seem, therefore, that the court was correct in 
holding this to be a profit a prendre. 

The more difficult question in the case was whether the profit a 
prendre was in gross or was appurtenant to the land retained by the 
grantor. The decision of this question would decide the main point 
of the case as to whether the interest had been abandoned, since if it 
was appurtenant the owners of the dominant tenement had used it, 
while if it was in gross defendant's grantors had abandoned it. The 
opinion reads : "There is no word in the deed expressing an intent to 
reserve the waste slate for the farm, or for the grantor as the owner 
of the farm." The court then reasons from extrinsic circumstances 
(two judges dissenting on this point) that the reservation created a 
profit a prendre in gross. 

It is submitted that the language of the clause under consideration 
should itself, with less difficulty, have led the court to the same con- 
clusion. A profit a prendre, when appurtenant, must be for the benefit 
of the "dominant" estate, and commensurate with its needs. It must 
be -connected with the enjoyment of the "dominant" estate and not be 
subjected to commercial purposes. 11 It follows that where "all the 
waste or rubbish stone" may be gathered the privilege is not admeas- 
ured by the uses of the "dominant" tenement. 12 To be sure all the 
stone might not satisfy the needs of the "dominant" tenement. Yet, on 
the other hand, all the rubbish stone that, under certain circumstances 

cepting A, the "dominant" tenant, shall refrain from coming on his land. On 
the other hand A has rights against B and all others that they shall not interfere 
with his coming on B's land. B has privileges in rem as to the use of the land, 
excepting that he has no privilege to interfere with A's entry to enjoy his 
privilege. B has powers in rem. He may alienate to X and create in X cor- 
responding legal relations, but he has no power (i. e. he has a disability) to 
alienate A's interest. B has various legal immunities. Thus, no one has the 
power to extinguish, under ordinary conditions, his interest in the land. Yet 
with reference to the extent of A's interest he is under a disability and A has, 
to that extent, an immunity. It is submitted that a proper conception of ease- 
ments and profits a prendre, when appurtenant to land, involves the subtraction 
of an aggregate of legal relations from, and the placing of a limitation on, a 
still larger aggregate of legal relations, ordinarily incident to the ownership of 
a piece of land, of which latter aggregate the former had been a part, and the 
adding of this part to an aggregate of legal relations, ordinarily incident to the 
ownership of another piece of land, making the latter aggregate greater and 
more complex. 

u "A praedial servitude could exist only so far as it was actually useful in 
respect of the land to which it was attached. Thus a man might have a praedial 
servitude to dig clay in his neighbor's land in order to make vessels to hold 
wine made on his land ; but he could not have a praedial servitude to dig clay 
in order to make vessels for sale." Markby op. cit., 208; Hall v. Lawrence, 
supra; Tiffany, Real Property (1903) 742. 

u Bailey v. Stephens, supra. 
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might be gathered, if the supply were large enough, might be far in 
excess of the needs of the "dominant" tenement, and still its owner, 
under the language of the clause being considered, would be entitled 
to it. 13 The conclusion of the majority opinion that this was a profit 
a prendre in gross seems, therefore, to be correct. 

Albert J. Harno. 
University of Kansas, Law School. 



NOTED IN PASSING 

Equity, says Maitland at the outset of his Lectures, is the system of 
rules that was administered in a certain court thirty years ago. It 
was already clear to him that the two systems must ultimately merge. 
And since he wrote, the coalescence, — or rather the gradual molding 
of the common law to fit the equitable fashion, — has gone on apace, 
and still goes on. Witness People v. Hanley (1919, N. Y.) 123 N. E. 
663. There one F had fraudulently induced a broker to loan money 
on forged stock certificates. The broker turned his check over to his 
bank, which in turn created a deposit credit for F in a New York bank. 
The accused, a lady whose acquaintance with F "had ripened into 
relations which it is unnecessary to state," knew all the facts; she 
received money drawn by F from this account, and was indicted and 
convicted under the New York statute, for receiving stolen property. 
It was pointed out in these pages 1 in a review of the same case in the 
Appellate Division, that a conviction could be sustained only if the 
property received was stolen. But here the thing obtained under 
false pretences — stolen, under the statute — was at best a bank credit ; 
of the proceeds of that credit F would normally be held merely a 
constructive trustee; conviction would thus turn upon whether mis- 
appropriation by such a trustee was covered by a statute making lar- 
ceny cover misappropriation by "trustees of any description." But the 
Court of Appeals was not troubled by such technicalities. 

"In criminal as well as civil cases the law looks to substance, not to 
form. . . . Where money is obtained from another by fraud and 
felony, 2 the wrongdoer obtains no title, and the owner may reclaim 
it. . . . If such money be deposited in a bank, it still remains the 
money of the owner, the bank being a mere depository and ... the 
owner can compel the bank to restore it to him. . . . This credit," 
as between F and the defrauded broker, "belonged to the latter. It 



13 It is interesting to note that the grantee was under no duty to the grantor 
to quarry, and if he did not this would have rendered the reservation of no 
beneficial effect. 

1 (1919) 28 Yale Law Journal. 704. 

'F had been extradited to Pennsylvania and convicted of forgery; under the 
ruling in the principal case it would seem as if he might equally well have been 
held for larceny. 



